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FIREWORKS DISPLAY PERMIT 'lift 

Pursuant to Title 20 V.S.A. ~ 3132, permissi~n is hereby granted 
for a legal fireworks display. 

APPLIC~NT.: _vi/MOAt M""''''"''''dfcS - 6rl ~""". Gt(~
 
DATE AND TIME OF DISPLAY: '.,/"1-& (Zt::JlO aJ4Y"~, '1:~ f"~ or".fw I"'~
, 

• RAINDATE: ' Jvl'1 3/i ~.:;JI () ~elJ·,)'1<. q:10 Rtv' 0"- a..J?k..- ~t'V"f!., 

LOCATION: M0Arlt ; i: iu/'(",-h~_ ~ iol 
MUNICIPALITY: Montpelier STATE: Vermont 

. 'k rhovJ b'1 A/1;](.;1..r-/w- p,;t-w ~~.r j)df'~ 

This permit authorizes sale, possession and use of firew6rks solely 
for .the fireworks display specified hereon and is nontransferable. 

SIGNATURE AND 
ADDRESS OF APPLICANTr 

//llo",fy-e '0 vr-"or~ 0" 

TELEPHONE NUMBER: _-'--_--'fPc, :>z"7 1.. - r 7 l ~ 

DATE: 

DATE: 

Received for record this l:;.fII-day of {rIf!lC!lk ¥Jt1PIPat /tl£()O o'clock /J M. 

~~~~~REASURER 

ONTPELIER POLICE DEPARTMENT 



FIREWORKS DISPLAY PERMIT 

Pursuant to Title 20 V.S.A. ~ 3132, permission is hereby granted 
·for a legal fireworks display. 

• MINDATE: . 

LOCATION: 

MUNICIPALITY: Montpelier STATE: Vermont 

~ ).e-l- of:{ h~l rI(;t'~fkv h,-"J 1Ntx'"c. ~ !?tir- Ie'( '7 
This permit authorizes sale, possession and use of fireworks solely 

for the fireworks display specified hereon and is nontransferable. 

SIGNATURE AND
 
ADDRESS OF APPLICANTz
 

TELEPHONE NUMBER: 

DATE: .,7- p/~ ~~~DEPAR~NT 
~---DATE: o3Io~/.LOle » , 

NTPELIER POLICE DEPARTMENT 

Rece:ived for record this /J.1f1;;ay of ~.L:;.,!~~--rtJ'l~/tJat 1~,lItJ o'clock ~M•. 



MCKEE, GIULIANI & CLEVELAND 
A PROFESSIONAL CORPORATION 

ATTORNEYS AT LAW 
P.O. BOX 1455 

J. PAUL GIULIANI 
MONTPELIER, VERMONT 05601-1455 

GEORGIANA O. MIRANDA (NY AND VT) 
GLORIA K. RICE 

JOHN P. RILEY 

TELEPHONE: (802) 223-3479 

FAX (802) 223-0247 

PETER GIULIANI (1907-1998) 
W. EDSON McKEE (1923-1999) 

ALDEN GUILD (RET.) 

GLENN C. HOWLAND OF COUNSEL 
FREDERICK G. CLEVELAND 

ELIZABETH H. MAGILL 

OFFICES AT: 

TD BANKNORTH BUILDING 

94 MAIN STREET, 2ND FLOOR 

MONTPELIER, VT 05602 

April 1,2010 

William 1. Fraser 
City Manager 
39 Main Street 
Montpelier, VT 05602-2950 

Re: Berlin Fire District No.1 Merger 

Dear Bill: 

I would like to address a couple of points that came up during Wednesday's testimony on 
House Bill 645 before the Municipal Corporations Committee. 

As a general proposition, "a vote taken at an annual or special meeting shall remain in 
effect unless rescinded or amended." 17 VSA §2661(a). Neither the City of Montpelier 
nor Berlin Fire District No.1 has taken any action to rescind or amend the 2002 
affinnative vote to merge the two municipalities. The "shelf life" of those votes is 
indefinite. Neither lapses due to the passage of time. 

At this late date, anyone seeking to contest or challenge the effect or validity of the 2002 
votes is barred by the statute of limitations. For very good reason, the General Assembly 
has established a 15 day window in which judicial review of an election can be sought. 
17 VSA §2603(c). The other safeguard in the election contest statute is that the only 
person with standing to contest the result of a vote on a public question is "any legal voter 
entitled to vote on the public question." 17 VSA §2603(a). Third-party contests are not 
permitted. 

As of March 21, 2002, no registered voter of the City of Montpelier or Berlin Fire District 
No.1 had filed with the Washington Superior Court a complaint contesting any aspect of 
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the merger vote. As a matter of law, the election result in both municipalities is 
conclusively settled. 

In reviewing the procedures and processes leading up to the 2002 votes, I am satisfied 
that there was compliance with all of the applicable statutes. However, if anyone believes 
there were procedural irregularities relating to the call and the conduct of the City and 
Fire District elections, there is a very simple expedient which will obviate all concerns. 
The Berlin Fire District No.1 Prudential Committee and the City of Montpelier City 
Council have the statutory power to correct and confirm omissions and noncompliance 
with the statutes relating to municipal meetings through the adoption of validation 
resolutions. 17 VSA §2662. Validation resolutions adopted under the statute 
conclusively "fix" any problems relating to the notice or conduct of the underlying 
meetings. No such validation resolutions have been proposed because as of this writing 
no such irregularity or omission has been identified. 

JPG:pw 
[8881-107] 

cc:	 William H. Keaton, DVM 
Berlin Fire District No. 1 
40 Evergreen Drive - Berlin 
Barre, VT 05641 



WOODWARD & KELLEY, PLLC
 

ATTORNEYS-AT-LAW 
Philip C. Woodward 
Marikate E. Kelley 

March 24, 2010 

Todd Law 
City of Montpelier 
39 Main Street 
Montpelier, VT 05602 

William J. Fraser 
City Manager 
City of Montpelier 
39 Main Street 
Montpelier, VT 05602 

Terri McAdams, AIC 
Vt. League of Cities & Towns 
89 Main Street, Suite 4 
Montpelier, VT 05602 

Re: K. Benjamin Cheney v City of Montpelier 

Dear Bill, Terri and Todd, 

Enclosed is a copy of Court's order against the City in the above-referenced matter. As 
an aside, the Court says that I said the City had no immunity because it is a member of a self­
insurance pool, PACIF. I do not recall saying that. In any event, basically the Court just 
disagrees with the City's priorities on replacement of pipes, and says that budget constraints are 
no excuse. Obviously, if budget limitations are no defense, defending claims of this sort will be 
virtually impossible. 

I would ask that you each review the Court's opinion and order, and then discuss with me 
whether you want to appeal the decision. Thank you. 

Very truly yours, 

WOODWARD & KELLEY, PLLC 

iMAR 25 2OtO 

// % /~7~,.~ .// ."./ ~
~ 

~-----
/ __.Philip C. Woodward, Esq. 

Woodward@wklawvt.com 
Direct Dial Line: 802.652.9699 CITY OF MO~ITP;c .,
 

,--_..:;C!TYW,,·i\)~'~IT
 

1233 Shelburne Road, Suite D-3, South Burlington, Vermont 05403 
Telephone 802.652.9955 Facsimile 802.652.9922 



SUPERIOR COURT OF VERMONT
 

Washington Superior Court (802) 828·2091 County Courthouse 
Small Claims Court (802) 828-5551 65 State Street 

Montpelier, Vermont 
05602 

Philip C. Woodward, Esq.
 
Woodward & Kelley, PLLC
 
1233 Shelburne Road, Ste. D-3
 
South Burlington VT 05403
 

March 23, 2010 

Cheney vs. City of Montpelier Docket No. 874-10-09 Wnsc 

Enclosed please find this Court's Findings and Order issued as a result of the 
merits hearing held on January 20, 2010. The Court has found in favor of the 
plaintiff in the amount of $3,035.00. The defendant has thirty (30) days to 
either pay this judgment, or appeal. 

If you have any questions, please feel free to contact this office. 

Sincerely, 

Tracie Watson, Deputy Clerk 

cc: file 



t FILED 
MAR 22 1GlO 

. SMALL CLAIMS 
Superior Court of Vermont W'ASH'I'NI':!-rON C'OUNTY
Washington Superior Court ~II 

65 State Street 
Montpelier, Vermont 05602 .J' 

www.VermontJudiciary.orq - Civil 828'~2091, Small Claims 828-5551 

SMALL CLAIMS COURT
 
FINDINGS AND ORDER
 

----- Plaintiff/Attorney --------------.------.~----Defendant/Attorney ------- ­
K. Benjamin Cheney ! Philip C. Woodward 
58 Prospect Street I Woodward & Kelley, PLLC 

I 1233 Shelburne Road, Ste. D 
Montpelier, VT 05602 I South Burlington, VT 05403 

K. Benjamin Cheney 
VS. Docket No. 874-10'~09 Wnsc
 

City of Montpelier
 

A Small Claims Complaint was filed on October 1, 2009.
 
On October 12, 2009 Defendant filed an AnSW'er~1e Court.
 
Trial by Court was eld on January 20 ( 2010. •
 
The Plaintiff [~present and appea,red [ with counsel kJlt[ Dk,~
 

[ t.Y'i?ro se. ted' OJ[ Jas not present" Complaint dismissed by th ' u t. 
The Defendant [Jlwas present and appemd r,..1 with counsel rJrJ b·p tlLa .' yJM..

[ J pro se. . , 
[ ] was not present, judgment entered for Plaintiff as below. 

ORDERS I 
[ J Due to the failure of the __ to appear 
[ j;<6 per Stipulation of the parties ,,' J!~ M IDJ .lqS../ Or~ . 
[yBaSed on the evidence prese1)fj~ ->f~+(-{)r,ttc;11 c!..V tv../- ' ­

IT IS ~ f1\ND ~JUDGED that the .!!.1.i0.!1 7f I _: have judgment against 
the I V kRA\ltltfAA 1\" in the amount of -p-n s-..2.'inD,06 in damages 

V $ - in interest n:b£:Z0tM of beIegg. in costs ~,-V _[l
---T---r----------- __d _ 

Date ' Dorothy L. Helling, Actin9 
NOTICE OF RIGHT TO APPEAL 

A judgment against you may be appealed by filing a Notice of Appeal withthe 
Clerk of the Court and by paying a $100.00 fee within thirty (30) days of the 
date of judgment. Additional instruction will be given to you by the Clerk 
When you file your Notice of Appeal. 

accept service of this Order: 
Signat,ure Date 

I 



STATE OF VERMONT WASHINGTON SUPERIOR COURT
 
WASHINGTON COUNTY ~ALL CLAIMS COURT

rketNPILEDK. BENJAMIN CHENEY, Plaintiff 

vs. I',: ?\ 1< ,~'/. / IJ 1u 

CITY OF MONTPELIER, Defendant SMALL CLAiMS
 
WASHINGTON COUNTY
 

FINDINGS AND ORDER 

The parties came before the Court for a merits hearing on January 10, 2010. Plaintiff 

appeared pro se although notably accompanied and assisted by his father, Kimberly Cheney, a local 

attorney. Defendant waived any objection to questioning by Attorney Cheney. Although Kimberly 

Cheney did not enter his appearance for the Plaintiff at trial, he subsequently submitted a 

memorandum for the Plaintiffas "his attorney" as well as a response to Defendant's memorandum 

as "his attorney." Thus the Court concludes that Plaintiff was represented by counsel. 

Defendant appeared through its Public Works Director Todd Law and was represented by 

Philip Woodward, Esq. Prior to proceeding with the evidence, Attorney Woodward informed the 

Court that the City is in a self-insurance pool covering this claim and therefore is not protected by 

sovereign immunity. 

Based upon the credible testimony and the exhibits admitted into evidence, this Court makes 

the following findings and order: 

1. Plaintiffowns property at 183 Main Street in the City of Montpelier. 

2. On February 4,2009 a City water main break flooded the basement ofPlaintiffs building 

causing damage to the hot air furnace, the hot water tank and a washer/dryer. Cleanup was required. 

3. This incident was the third time a water main had broken in the vicinity of 183 Main 

Street since 1995 and the second time that PlaintiWs building had been flooded. There was minor 
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damage caused by the previous flooding. Plaintiff did not own the building at the time of the first 

flooding. 

4. The break on February 4,2009 occurred at approximately 2:00 am. The City water and 

sewer officials on call responded as quickly as possible under the circumstances. The responding 

officials were Mike Papineau who travelled to the site from his home in Worcester, and Frank Ellis 

who came from Barre City. No City official responded from within the City limits. 

5. Upon reaching the scene, the Montpelier officials shut down the water main. The site was 

excavated and it was discovered that a section ofthe water main had split lengthwise. Officials had 

to tum the water back on to determine the exact location ofthe break, causing some further flooding. 

6. City officials acknowledged that prior to this break there had been two previous breaks 

in the same section ofwater main, one approximately one house away from Plaintiffs building and 

the other approximately two houses away. Although the piping was installed such that the separate 

breaks may have occurred in different sections of the pipe, each of the breaks was along the same 

water main that runs the length of Main Street. 

7. The Main Street water main has not been replaced with new pipe and has not been 

replaced and separated as part of the City's ongoing sewer stonn water separation project. Storm 

water and sewage all run through the same pipe in this section ofthe City. The involved pipe is old 

cast iron, probably about 100 years old and corroded. The involved pipe was 5Yi" to 6" in diameter 

and the interior constricted with barnacles. New pipes are 8" in diameter. 

8. Upon excavation of the split pipe, frost was discovered to within a foot of the pipe but 

not at the pipe. The City workers were able to excavate around the pipe by hand. 

9. Although the City officials surmised that the pipe ruptured due to the frost forces, they 

could not opine so with certainty. They did determine that the vertical split occurred because of 
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pressure from above. The factors that may have contributed to the rupture as testified to by the City 

officials included age, deterioration and corrosion, and frost pressures. 

8. According to Mike Papineau the City sees this type of break "quite often." 

9. There is no way to avoid this kind of break unless the City replaces the pipe with newer 

materials. The state ofthe art piping is ductile and wider in diameter. The grey cast iron piping still 

servicing this part of the City has been discontinued. 

10. The City has a maintenance program for the water mains and periodically flushes out 

the mains to remove sediment. Flushing increases water pressure and improves water quality. This, 

maintenance procedure does not minimize the risks of old pipes rupturing. 

11. The City has a Replacement Plan proposed in 2001 by consultants Dufresne Henry but 

there is currently no schedule in place which lists this section ofpipe for replacement. The priority 

has been to address main feeds into the City first, then undersized pipes. The main feeds have been 

replaced but all other work is on hold due to a budget deficit. The City is cWTently running in the 

"red" with respect to water main projects. 

12. The Dufresne Henry report contemplated that there would be water main breaks 

throughout the City involving the old pipes. 

13. The water pressure in this area of the City runs high given the elevation. 

14. The involved pipe when repaired was patched as were the breaks in the pipe further 

down the line at the times of the previous two ruptures. New piping was not installed. 

15. The City system operates under a water supply permit issued by the Vermont Agency 

ofNatural Resources which requires a plan. With two exceptions which are properties located above 

the water treatment system the City is in compliance with its permit. 
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16. Plaintiffs monetary losses related to the flooding totaled $4,580.00 including the 

following expenditures: 

a. Replacement ofthe hot air furnace which was approximately 14 years old with a 30 year 

life span. Plaintiff paid $3,200.00 for the furnace and installation and presumably the charges 

included fees for removing the old furnace. Plaintiffdid not present a breakdown of the charges. 

b. Replacement of the hot water tank which Plaintiff had purchased approximately three 

years before. This replacement cost the Plaintiff $1,050.00. 

c. Replacement of the used washer and dryer. Plaintiff replaced these with a used washer 

and dryer. The cost for both was $250.00. 

d. Rental charges for a temporary heat source in the amount of$30.00. 

e. Dump fees of$50.00. 

17. The City pumped out the water and covered the initial cleanup. 

18. Residents of Montpelier are charged quarterly for water and sewer usage based on 

individual usage meter readings. 

CONCLUSIONS OF LAW 

1. Ample case law establishes that the Montpelier water and sewer system, use ofwhich is 

charged to individual residents of the City, is a proprietary not a governmental function ofthe City 

of Montpelier. Graham v. Town of Duxbury, 173 Vt 498 (2001); Hillerby v. Town of Colchester, 

167 Vt 270 (1997); Dugan v. City ofBurlington, 135 Vt. 303,304 (1977); Fuller v. City ofRutland, 

122 Vt 284 (1961); Hall v. Village of Swanton, 113 Vt 424 (1944); see also Vermont Gas Systems 

v. City of Burlington, 153 Vt 210, 214 (1989) and Hudson v. Parker, 161 Vt. 168 (1993). 

2. In its construction and maintenance of the City's sewers and drains, Defendant City of 

Montpelier is required to "exercise needful prudence, watchfulness, and care." Stoneking v. Orleans 
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Village, 127 Vt 161 (1968). To hold the City liable for damages arising out ofsuch construction and 

maintenance there must be evidence that the City had actual or constructive notice of the problem, 

and failed to act. Id. at 167; Creighton v. Town of Windsor, 154 Vt. 348 (1990). 

3. In this case the City has waived any claim to immunity as it is insured. 

4. The City's operation of the City water and sewer systems is proprietary. 

5. The City's failure to maintain the involved old pipe which has ruptured at least three times 

was the proximate cause of this break and the damage to Plaintiff. 

6. The damage to Plaintiffwas avoidable had the City replaced the old pipe, and particularly 

had the City replaced it with ductile piping. 

7. The City clearly had notice of the problems with the involved pipe by virtue of the 

previously required repairs. 

8. The question in this case is whether or not the City acted with reasonable care and 

prudence by failing to replace this section of old decaying pipe because of its budget crunch. 

9. There was no evidence that pipe in other parts of the City which had a history of breaks 

had not been replaced. 

10. The City has a duty to prevent its sewer and water systems from becoming dilapidated 

and precarious. Supra., Creighton, 154 Vt. At 354, citing Rotella v. McGovern, 109 R.I. 529, 535, 

288 A.2d 258,261 (1972) and City ofTucson v. Hughes, 23 Ariz.App. 350, 352, 533 P.2d 561, 562­

563 (1975); See Justice Morse's dissent in Maciejko v. Lunenburg Fire District No.2, 171 Vt. 542, 

545-546 (2000). 

11. The City of Montpelier's involved pipeline was dilapidated and described to be about 

100 years old. It had ruptured before in the vicinity ofthe instant break, and it had been patched but 

not replaced, not once but twice. 
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12. Not having enough money in the City coffers is not reason enough to excuse the City
 

from its duty to repair this precarious line. rd., at 545-546.
 

13. The City's reasonable approach would have been to adjust its Replacement Plan and to 

prioritize the replacement ofthis section ofpipeline which had already ruptured twice. The City did 

not exercise needful or reasonable care when it failed to replace this pipe. 

14. Had the City had an official on call within the City limits, the water to Plaintiffs
 

building might have been turned off sooner causing less damage to Plaintiffs property.
 

15. The City's failure to replace this pipe was the proximate cause of Plaintiffs damages. 

The Court awards Plaintiff 50% of the cost ofthe new furnace and installation to offset the 14 years 

of its 30 year life span ($1,600.00), the replacement cost of the hot water tank ($1,050.00), 

replacement cost for the used washer and dryer ($250.00), the rental charges for a temporary heat 

source ($30.00) and his dump fees ($50.00). The Court concludes that these amounts are reasonable 

compensation for the damages to Plaintiffs property. 

WHEREFORE, JUDGMENT ON THE COMPLAINT IS FOR PLAINTIFF IN THE 

AMOUNT OF $2,980.00 PLUS COURT FEES OF $75.00 FOR A TOTAL JUDGMENT 

AGAINST THE DEFENDANT IN THE AMOUNT OF $3,055.00, WITH INTEREST TO 

ACCRUE AT THE STATUTORY POSTJUDGMENT RATE, CURRENTLY 12% PER 

ANNUM, UNTIL PAID IN FULL. 

SO ORDERED at Montpelier, ve..•,_
) 

..,thiJhy 
" 

Dorothy L. Helling, A ting Superior Court Judge 
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