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COUNTY COUR‘T 20082009 actual thru 2009-2010 aciual {hru 2010-2071
June 2009 sepl.2009
sub-total personnel $484,902.00 | $481,406.00 $345,624,00 $168,610.00 $361,870.00
Facilities Maintenance
600 Water & Sewer - $1,225.00 $1,270.00 51 ,00().00 $602.00 $1,000.00
601 Sewer Benefil $1.050.00 $1,119.00 $1,050.00: $1,119.00 $1,100.00
602 Trash Removal $3,550.00 | $3,978.00 $3,000.00 $442.00 $1,100.00
603 Snowplowing $1,800.00 $5,348.00 $2,500.00 $0.00 $3,000.00
604 Buildings & Grounds $3,500.00 $3,679.00 $3.000.00 $1.765.00 $3,000.00
} 605 Heating Repair $700.00 $80.00 $500.00 $140.00 $500.00
606 Air Cond. Repair $1,5()0.()0l $2,865.00 $1,200.00 $0.00 £1,500.00
607 PiumBing repair $650.00 $1,287.00 $750.00 $87.00 $750.00
608 Electrical Repair $300.00 .$0.00 _$200.00 $0.00 $200.00
609 Equipment Repair $300.00 $2.048.00 $300.00 $434.00 $500.00
610 Electricity $9,200.00 $9.243.00 $8,000.00 $3.306.00 $7.000.00
611 Heating Fuel $12.000.00 $18.381.00 $9.000.00 $2.070.00 $7,500.00
612 Cutodial Supplies $1,900.00 $1,687.00 . $1:.900.00 $697.00 $2.000.00
Service Contracts
616 Copicr Maint flease $4.600.00 $4.421.00 $3.000.00 $1,532.00 $3,900.00
617 Tower Clock Maint. $225.00 $265.00 $225.00 $265.00 $265.00
6]5 Poslékgc machineMaint || $300.00 $180.00 $200.00 $0.00 $200.00
619 Computer HW Maint. $200.00 $99.00 $200.00 $99.00 $100.00
620 Computer SW Maint, $2.500.00 $552.00 $1.000.00 $175.00 $1.000.00
Comnumications
623 Telephone 3.700,00 $2.940.00 $3.000.00 %944 .00 $2.500.00
Data Processing
626 Computer Software $250.00 $1.128.00 $250.00 $6.00 $230.00
627 Computer Hardware $1.000.00 $1.178.00 $1.500.00 $0.00 $1.500.00




Supplies

actual thru
630 Computer Supplics $250.00 $0.00 $250.00 $0.00 $250.00
631 Office Supplies $2.750.00 $1,954.00 $3.500.00 $1,562.00 $3.0600.00
632 Coffee/Waler $1.400.00 $1,334.0{) $1.200.00 $25.00 $100.00
633 Office Equipment _$1,400‘.00 $1,740.00 $L.0060.00 $0.00 $1,000.00
634 Office Furniture $2.000.00 £100.00 $1,500.00 $0.00 $£1,000.00
635 Law Library $200.00 $25.00 $200.00 $0.00 éBlO0.00
Insurance
640 Bldg/Boiler $13,050.00 $8,816.60 $6,000.00 $1,496.00 $6,200.00
641 Flood $1,325.00 $1,494.00 $1,200.00 $0.00 $800.00
642 County Bonds $2,400.00 $1,011.00 $1.200.00 $0.00 $1,200.00
Dues&Subscriptions
645 V1. Leagues $1.080.00 | $1.213.00 $540.00 $0.00 $585.00
646 ASSOC. of Cty Judges $3.960.00 $3,960,00 $1.980.00 $0.00 $1,980.00
647 Nat’l Judges _ASSOC. $6.00 $0.00 $0.00 fé0.00 $0.00
648 Other $0.00 $0.00 $0.00 $0.00 $0.00
TOTAL OPERATIONS $80,465.00 $83,395.00 $60,345.00 $16,766.00 $55,080.00
Other
700 Bank Interest $2,200.00 $1.276.00 $750.00 $0.00 $150.00
701 Bank Charges $1.100.00 $263.060 $100.00 $118.00 $100.00
702 Petty Cash $150.00 $0.00 $0.00 $0.06 $0.00
703 Miscelianeous $450.00 $321.()t) $350.00 $0.00 $400.00
700 Advertising $525.00 -$1,182.00 $325.00 $48.00 $630.00
708 Contingency $4,500.00 $0.060 .. $4.000.00 $0.00 $4,(500.()()
7_09 Capital Improvement $27,000.00 |[.$76,034.00 $80,000.00 $77.807.00 $15.000.00
711 Bond Payment $20,000.00 $20.000.00 $20.000.00 $20,000.00 $2(}..0(}().00
712 Bond Interest $13,038.00 $13.037.00 $8.,095.00 $3.580.00 $8.250.00

Total other

$68.963.00 ,

$112.113.00

$113.620.00

$101.553.00

$48.550.00

TOTAL COUNTY"
COURT

$634.330.00

$676.914.00

$519,589.00

$286.923.00

$4635.500.00
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PROBATE COURT

2008-2009

actual thru

2009-2010

actual thru

June 2009 rov. 2009
PROBATE
800 Facilities Maintenance $500.00 $2.280.00 $500.00 - $0.00 $300.00
201 photo copies $2,000.00 $1,760.00 $1,100.00 $980.00 $1,900.00
Capital Expenditure
305 Equipment $0.00 $99.00 $500.00 S $3170.00 $500.00
806 Rent $0.00 $0.00 $0.00
Conﬁnunieations
810 Telephone $900.00 $657.00 $650.00 $320.00 $700.00
811 Postage $0.00 $0.00 $0.00
812 Other $0.00 $0.00 $0.00
Supplics
816 Office $0.00
817 Cleaning $0.00
818 Coffee/suplies $400.60 $334.00 $350.00 $0.00 $100.00
819 Other
Dues & Publicalions
821 Direclories $0.00 $0.00
822 Other $.00 $0.00
Debl Service $0.00
825 Principal $0.00
826 Interest $0.00 -
PROBATE COURT TOTALS $3,800.60 $5,130.00 $3,100.00 $1.470.00 $3.500.00




WASHINGTON COUNTY

FYE 06/30/11 BUDGET FOR SHERIFF'S DEPARTMENT

12/11/2009

BUDGET
07/10 - 06/11

total | 229,795

personnet .
901 salary & temp service 95,800
902 clerical OT 1,030
909 social security 6,925
911 unemployment 480
910 worker's comp 625
912 retirement 5,750
913 health insurance 17,750
914 dental insurance 3,000
915 life & LT disability 1,000
“education
921 in service 3,000
922 basic
923 ammunition 6,000
facilities maintenance
830 service contracts 4,000.
931 radio repairs 3,000
932 repairs 2,000
934 plumbing/heating 500
capital expenditures
951 office equipment 8,000
952 office furnture 3,500
953 contingency
communications
962 po box 100
963 tower rental 1,200
964 telephone 3,000
965 dmv line 9,000
supplies
970 law enforcement 5,000
971 cleaning 400
972 office 4,000
utilities o
980 heating fuel 7,000
981 electric 3,700
- 982 sewer benefit 500
983 water &sewer 850
insufin‘ce h
991 bonds 800
992 building 3,500
993 liability 14,100
994 automotive 14,275




Notice:
To
Washington County Residents

Pursuant to 24 V.S A. 133(c) Notice is hereby given that the annual Washington County Meeting for the
voters presenting the proposed budget for the county for the ensuing vear will be held on Januarv-14, 2010 at
2:00 pm at the
‘ Washington County Courthouse
65 State Street
Montpelier, Vermonl

The following is a summary of the expenditures being proposed for the various areas of the proposed
budget:

SUMMARY OF WASHINGTON COUNTY PROPOSED BUDGET
Expenditure County Probate Sheniff’s Totals |
Description (Superior Court) Court Department
Personnel $361,870.00 0 $141,370.00 $503,240.00
Facilitv&Maintenance 60,380.00 3,500.00 88,425.00 152,305.00
Other(inct Capital Imp) 15,000.00 0 0 15,000.00
Debt Service for All 28.250.00 0 0 28,250.00
Grand totals | $465,500.00 $3.,500.00 $229,795.00 $698,795.00 -

ATTENTION -

- Copies of the complete proposed budget are available to the public during the county court hours of Monday
thru Friday 8:30 am to 4:30 pm at the Washington County Superior Court on 65 State Street, Montpelier, Vt.
To have a copy mailed to you send a self-addressed stamped envelope with adequate postage for the two

ounce mailing,




MEMORANDUM

PREPARED FOR: Mayor Hooper, Manager Fraser and
Honorable Councilors.

SUBJECT: Deliberations of the 2011 fiscal plan.
FROM: Alan

DATE: Discussion 6 January 2011.

I. PREFACE

A goal of the budget is ,”No increase in tax rate”.

This is close to becoming a reality. The staff members in their
preparation and presentations were outstanding. The City is
fortunate to have an abundance of talented and dedicated
personnel.

II. HYPOTHESIS
To attain the goal, these items need to be considered:
A. Reappraisal may cause residential property tax increase ;
B. Outside agency contributions may exceed $100,000.
The Library requests $ 293,975. Total equals an
eight cent tax increase and
C. Items not included-
1. ADA coordinator.
2. Census readjustment.
3. Consultant for City-wide management study.

page one of two



Memorandum Continued

III. LINE-ITEM REVISIONS
A. Central Vermont Bike Path
Charts and Graphs. Page 13
There is a probability that State funds may be eliminated
by the State.
Adjustment: eliminate $ 16, 251.
B. Flood Mitigation Study
Charts/Graphs. Page 13
Why continue to pay for the study?
Adjustment: eliminate $100,000.
C. Police School Resource Officer
General Fund EXP. Page 14.
This should be an “Outside Agency” ballot item
supported by the School System.
Adjustment: eliminate the $82,204 expenditure and the
revenue of $ 42,078 for a net gain of $41,126.
D. Community Justice Center
General Fund EXP. Page 15. Line 79
Should the budget contain a negative number?
Adjustment: eliminate the $ 11,817.
E. DPW Parking
Parking Fund. Page 43. Line 56.
Why the continued increase in purchased services?
Adjustment: reduce by $1500.

IV. CONCLUSION
let the discussion begin.




MCKEE GIULIANI & CLEVELAND, P.C.

MEMORANDUM
TO: MONTPELIER CITY MANAGER AND CITY COUNCIL
FROM: GLENN C. HOWLAND
RE: BERLIN POND ENFORCEMENT LITIGATION: STATUS
DATE: DECEMBER 16 2009

The City action with respect to trespass on Berlin
Pond is ready to file and serve in Superior Court. We will
be asking for preliminary and permanent injunctive relief
against Defendants Richard Barnett, Cedric Sanborn and
Leslie Sanborn. We will request an order preventing
boating, fishing or bathing in the waters of Berlin Pond
consistent with the letter and the intent of the 1926
State Board of Health Crder.

We also include counts asking for relief under Title 18
V.S.A. $130(bY (1Y (health), Montpelier City Ordinance
Sections 3-332 and 13-1. This includes assessment of
substantial fines at the court’s discretion, up tc $10,000
per violation, pursuant to 18 V.5.A. § 130(b) (6). Also
included is a requests for attorneys fees and costs.

I. BRIEF HISTORY

The Berlin Pond reservolr is the sole drinking water
supply for the City of Montpelier and has served in that
capacity for over a hundred years. Itsgs waters are
classified as Class A-2 waters, meaning they are of such
high guality that with filtraticn, they are suitable for
use as public drinking water.

Berlin Pond is the central compcenent of Montpelier’s
water system infrastructure and its protecticn is the
object of the City’s Drinking Water Source Protection Plan
(WSID 5272) and ali temporary and permanent operating
permits issued by the Agency of Natural Resources for the
City’s water system arising in connection therewith.

With the exception of one parcel owned by the Town of
Berlin, the City of Montpelier presently owns all shore
lands surrounding Berlin Pond. These lands are posted
against trespassing.

In 1903, the State Board of issued a Health Order

prohibiting pollution in Berlin Pond. This Order was
subsequently reissued, prohibiting bathing and becating as
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MCKEE GIULIANI& CLEVELAND, P.C.

well. In 19%26, the Order was again reissued, stating as
follows:

Boating, fishing and bathing in the waters of
Berlin Pond, of its tributaries for a distance
of one-half mile from their mouths, of the
cutlet of Berlin Pond to the Montpelier
Reserveoir, and of the Montpelier Reservoir are
hereby prohibited.

Order, June 8%, 1926.

The Health Orders prctecting Berlin Pond were
challenged unsuccessfully on two occasions. Our position
is that the Department of Health Orders have nct been
modified, superseded or overturned and remain in full
force and effect today.

On or about July 30°" 2009 Richard Barnett was
apprehended by Montpelier Police while boating on Berlin
Pond. On September 6", 2009, Cedric and Leslie Sanborn
were apprehended by Montpelier Police while boating on
Berlin Pond. On or about November 20°", Richard Barnett
was photographed by a Times Argus photographer, again
boating on Berlin Pond.

II. SOURCE OF AUTHORITY.
A. FEDERAL.

In the 1970s, Congress enacted the Clean Water Act,
33 U.S.C. §1251 et seg. The Act’s principal purpose is to
". . . restore and maintain the chemical, physical, and
blologlcal integrity of the Nation's waters." Act, § 101.
This is accomplished in part by regulating activities
which affect the level of water gquality, including that of
surface drinking water supplies.

The EPA implements poliution control programs,
including the establishment of federal water guality
standards for all contaminants in surface waters. The Act
also provided other mechanisms for protection, such as
establishing drinking water quality standards and
providing for funding assistance to build treatment
facilities.
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MCKEE GIULIANI& CLEVELAND, P.C.

B. DELEGATED.

A portion cof the EPA’s authority to regulate and
enforce the federal clean water standards has been
delegated to the states, including Vermeont. 42 U.S.C. §
300g-2 (State holds primary enforcement responsibility).
The public interest served by the Clean Water Act in this
instance operates through State action of its Agencies
(such as the Agency of Natural Rescurces [ANR] and its
Department of Water Supply), and by the direct authority
of the State Board of Health and Municipal Boards of
Health. 18 V.S.A. § 126. The sState policy is clear:

It is the policy of the State of Vermont to:

1. protect and enhance the quality, character and
usefulness of its surface waters and to assure the
public health; :

2. maintain the purity of drinking water;

3. contreol the discharge of wastes to waters, prevent
degradation of high quality waters and prevent, abate
or control all activities harmful to water quality;

It is further the policy of the state to seek over
the long term to upgrade the guality of waters and to
reduce existing risks to water guality.

10 Vv.8.A. § 1250, Secticn 1258 illustrates a State policy
in maintaining water guality standards:

(a) After the classification of any waters has been
determined by the board, those waters shall be
managed under the supervision of the secretary [of
ANR] in order to obtain and maintain the
classification established. 10 V.S.A. § 1258.

The primary duty to protect the water supply under
Title 10 falls first on the water system operator. 10
V.5.A. § 1e75(d) (2) and Water Supply Rule, Ch. 21. In this
instance, the City is the water system operator and exerts
control over the resource.

The City acts not only as the municipal legislative
body, but also with respect to the enforcement of the 1526
Health Order, as 1ts Board of Health, 18 V.S.A. & 109. It
exercises authority and discharges duties imposed upon it
as the system coperator under Title 10 Chapter 47, and
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MCKEE GIULIANI& CLEVELAND, P.C.

pursuant to its Charter as delegated by the State of
Vermont. In sc acting, 1t seeks to discharge an absolute,
mandatory duty to protect the public drinking water supply
from interference.

III. PUBLIC TRUST DOCTRINE.

Vermont natural waters are classified as Class &, B,
C or D according teo its purity. Berlin Pond contains Class
A-2 waters (suitable for drinking water with filtration)
in their untreated state.

Predating today’s drinking water classificaticn
scheme, the State Board of Health exercised regulatory
jurisdiction over public water supplies throughout the
state. On May 24, 1903, and on December 4, 1925, the
Board took actions tantamount to classification of Berlin
Pond as Class A waters. In 1925 and 1926, the Board of
Health prohibited boating, fishing and bathing in Berlin
Pond.

Between 1903 and 1926, the Vermont Supreme Court
decided three important cases affecting Berlin Pond that
remain the law today. The first two were State v. Morse,
84 Vt. 387, 80 A. 189 (1911) (prosecution for swimming in
Berlin Pond) and Hazen v. Perkins, 92 vt. 414 (1918)
(public trust doctrine first recognized in Vermont). 1In
Morse, the Supreme Court upheld a criminal conviction
against a defendant for swimming in Berlin Pond in
violation of the 1903 Order, confirming that the health
Order prchibiting access to the water was a presumptively
valid exercise of the State’s constitutional police power.
Second, the Court recognized that the police power is an
inherent attribute of the General Assembly, “may lawfully
be delegated to municipalities . . . and when so delegated
the and efficient as that possessed by the Legislature
itself.” This remains the law.

Finally, the Court considered the comparative rights
between the defendant, a shoreline landowner, and the City
of Montpelier, a downstream user of the water itself.

Reasonable use varies with circumstances. It
depends, among other things, upon what use is made of
the water by the lower owners, whose equal rights
must be respected. (Citation omitted). If bathing in
a pond from which a city takes its water supply
contaminates, or in circumstances reasonably to be
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apprehended may contaminate, such waters, thereby
endangering the health of the community, can it then
be said that the riparian owner is making a
reasonable use of his incidental right? The answer
must be negative.

Accordingly, a reasonable regulation against swimming,
boating or trespassing on a public water supply 1is not a
taking.

Seven years after Morse, the Vermont Supreme Court
formally recognized the application of the public trust
doctrine in Hazen v. Perkins, 92 Vt. 414. This doctrine
states that navigable rivers, lakes and ponds are held by
the State in its sovereign capacity as trustee for the
benefit of all the people. Vermont courts have
consistently “invoked the public trust in rejecting claims
of private rights with respect to public waters.” State v.
Central Vermont Railway, Inc., 153 vt. 337, 344 (1989)

The state interest held in trust by the City is that of
protecting the quality of the City’s drinking water supply
from private, adverse action under claim of right.

These related doctrines of public health and public
trust applicable to Berlin pond merged in 1226, when the
Vermont Supreme Court handed down its decision in State v,
Quattropane, 99 Vt. 360 (1926). This involved an appeal
from a criminal prosecution for boating on Berlin Pond by
a shoreline landowner, in violation of the Board of Health
Order prohibiting access. The Court affirmed the criminal
conviction and confirmed its holding in Morse that it is
“unquestionable” that “public health is a proper subject
for police power protection, and that power can be
delegated.” 99 Vt. 362. It then observed as follows:

Berlin pond being public, the respondent has no
ownership of its waters or of the land beneath them;
these belong to the people in their sovereign
character, and are held for the pubkblic uses for which
they are adapted. Hazen v. Perkins, 92 vt. 414, 105
A, 249, 23 A.L.R. 748, All he has is certain
privileges incidental to his ownership of riparian
land. State v. Morse, supra. That these are valuable
and, in law, are property may be conceded; but this
is not determinative of the validity of this order. A
valid exercise of the police power does not amount to
a taking of property by eminent domain, and
compensation is not required, though property rights
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are impaired.
Id., 99 vt. at 363. The court then observed:

As is shown by State v, Morse, supra, wherein we
upheld an order prohibiting bathing in this same
pond, it is not necessary to the validity of an order
of this kind that the prohibited act must do actual
harm. It is enough if, in the circumstances, it is
reasonable to apprehend that the act may result,
directly or indirectly, in the contamination of the
water,

Id., 99 vt. at 365. Defendants do not own land near Berlin
Pond as did Morse and Quattropani. They hold no riparian
rights.

IV, THE HEALTH ORDERS REMAIN IN EFFECT.

In 1991, public drinking water supply regulation was
moved from the Department of Health te ANR. The operative
statute, Sec. 9{(a) of No. 71 of the Acts of 1991, provides
that existing rules and actions adopted by the Department
of Health and State Board of Health under Title 18 and its
predecesscrs are to remain in effect unless or until
superseded by rules adopted by the Agency. Nothing appears
in Vermont statutes, rules or case law that modifies the
1925 angd 1926 Health Board orders.

Because the Agency’s enabling Act provides at 10
V.5.A. §1682 that “the provisions of 18 V.S.A. & 122 shall
apply to this chapter”, the public health remedies sought
here under sections 122' and 130 are applicable.

Y18 v.5.A. § 122. Private right of action

{a) Any person injured or damaged by a viclation of this title, of a rule adopted
pursuant thereto, or of a permit or crder issued thereunder, or by a public health
hazard may bring an action for equitable relief or damages arising from such
violation or public healtk hazard.

(k) A judicial determination of a wvieclation of this title, of a rule adopted
pursuant thereto, or of a permit or order issued thereunder, or of a public health
hazard shall be prima facie evidence of the existence of the vioclation or the
hazard, which evidence may be rebutted by the defendant.

2 18 v.5.Aa. § 130 Civil enforcement

(a) The commissioner, or a local board of health, may bring an action in the
superior court of the gounty in which a violation or a public health hazard or
public health risk has occurred or is occurring, to enforce the provisions of this
title, or the rules, permits or orders issued pursuant thereto including but not
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MCKEE GIULIANI& CLEVELAND, P.C.

V. THE DRINKING WATER SOURCE PROTECTION PLAN

Public water sources are protected under Vermont law
through means which include the establishment of Source
Protection Areas, within which activities capable of
Polluting the public water supply are limited. The
reasoning i1s discussed in an ANR guidance document:

Almost any substance can contaminate water. The
primary concern for drinking water quality and the
potential effects on public health, however, are
those biological agents such as protozoa, bacteria,
and viruses which can cause human diseases.
Typically, such agents are transmitted to drinking
water sources by human or animal waste. Fortunately,
most of these biological agents cannot live for long
periods of time without being able to reproduce
inside a human or animal body. They tend to die off
in the environment if they cannot reach a host. For
this reason, isolation is a critical factor in
protecting drinking water sources, and the reason
that the Source Protection Area concept works so
well.

Berlin Pond is the central permitted component of the
City of Montpelier’s Drinking Water System Infrastructure.
Its protection is integral to the City’'s Drinking Water
Source Protection Plan and to all temporary and permanent

limited to the terms of an assurance of discontinuance entered into under section
125 of this title.

(b) The court may grant temporary and permanent iniunctive relief and may exercise
all the powers available to it, including but not limited to:

(1) enjeining future activities which may contribute to a public health hazard
or a public health risk;

{(2) ordering remedial actions to be taken to mitigate a public health risk or to
remove or destroy a public health hazard;

(3) ordering the design, construction, installation, and operation of facilities
designed to mitigate a public health risk or to assure compliance with any permit
issued under this chapter;

(4) fixing and ordering compensation for any public or private property destroyed
or damaged;

(5) ordering reimbursement from any person who caused governmental expenditures
for the investigation and mitigation of the public health risk or the
investigation, abatement or removal of public health hazards;

(6) levying civil penalties not to exceed $10,000.00 for each violation, In the

case of a continuing violation, each day's centinuance may be deemed a separate
violation. (Added 1983, No. 267 {(Adi. Sess.}, § 14.)
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operating permits for the City'’s water system arising in
connection therewith. The Plan requires that the City
continue its practice to prevent contamination of Berlin
Pond by prohibiting boating, fishing and bathing, or other
sources of contaminaticon. Section 3, Berlin Pond Source
Protection Area, contains in its protected area
description the following:

This document includes an assessment of the relative
risks to water gquality imposed by the exisgting
potential sources of contamination within the
drainage area.

Boating, fishing and bathing in Berlin Pond and the
tributaries within one-half mile of the tributary
mouth is prohibited by a State Board of Health order
dating back to 1926. Since recreational use is not
currently allowed, it has not been defined as an
existing POSC [point of source contamination].
However, it shouid be noted that if recreational use
is permitted in the future, it will cause =a
significant risk to water guality. For example, motor
boating can have a considerable impact due to the
discharge of fuel and cil from inefficient engines.
The chemicals and substances associated with motorx
boating and other recreational activities could have
an adverse effect on the water gquality of Berlin
Pond.

Section 3-4, Source Protection Plan, Berlin Pond, City of
Montpelier, WSID # 5272, February 23, 2001; Dufresne &
Associates, Consulting Engineers. Erosion of a basic
premise of the plan erodes the plan itself and places its
related permits in jeopardy.

VI. TRESPASSES
JULY 30" 2009.

Defendant Barnett’s actions on Thursday July 30, 2009
demonstrated that his trespass on the lands of the City
and his interference with the water supply was intentional
and knowing. Defendant had called the City Attorney’s
office a month earlier regarding his intentiocn to boat or
kayak on Berlin Pond and was informed on that occasion
that he must not do sc¢; 1f he did he would be prosecuted.
Having been so warned, he elected to proceed and trespass
on lands owned and controlled by the City.
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SEPTEMBER 6™ 2009.

Mr. Barnett’s actions encouraged others to trespass
as well. Cedric Sanborn and his spouse, Leslie Sanborn,
were apprehended by Montpelier Police on Berlin Peond on
September 6, 2009. The Affidavit of Corporal Jennings
discloses the following exchange with Cedric Sanborn:

Officer: Do you know why I’m here, I guess?
Defendant: A difference of opinion on use of the water.
Cfficer: Well, you’re aware that 1it’s posted?
Defendant: Well it is and it isn’t.

Officer: What way would it not be?

Defendant: Because it is a public water supply, but the

statutes you cite were repealed twenty years
ago, so they don’t count. But looking at
state statutes anything over twenty five
acres 1s public water, belongs to the state,
health and trust for the public, all those
arguments. So I can’t be trespassing,
because I’'m on public water.

Cedric Sanborn has a place of business at R & L Archery in
Barre Vermont. Defendant Richard Barnett is employed at R
& L Archery and works for Mr. Sanborn.

NOVEMBER 207", 2009

This time Mr. Barnett invited a photographer with the
Barre-Montpelier Times Argus. The paper published a story
in the Sunday edition.
VII. CITY ORDINANCES
City of Montpelier Oxdinances Chapter 3, Section 3-332
provide as follows:

No person shall throw, put or place, or cause to

be thrown, put or placed, in any public
reservoir, or stream connected therewith, or
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waters in the City, any stone, dirt, ashes,
shavings, stocks, garbage, rubbish, or filth of
any kind, nor shall wade or bathe or fish in, or
cause or permit a dog or animal to go into or
swim in the water, nor skate on the ice of a
public reservoir. (emphasis added)

Ordinances, Chapter 13, section 13-1, provide as follows:

It shall be unlawful for any person to trespass
upon or injure public buildings, squares,
commons, cemeteries, fountains, statues or any
other public property or resources owned by or
under the control of the City of Montpelierx.

Defendants’ actions are per se viglations of Sections 3-
332 and 13-1. Trespass either on the shore lands owned by
the City or in the water - a “resource ... under the
control of” the City, are wviolations of the ordinance.

VIII. THE “CONSCIOUS WRONGDOING” STANDARD.

The standard for a municipality to obtain injunctive
relief is set out in Town of Sherburne v. Carpenter. The
Supreme Court held in Carpenter that "{i]lf the zoning
violation is substantial and involves consclous
wrongdoing, the [municipalityl is entitled to an
injunction, including a mandatory injunction to remove an
offending structure, as a matter of course." The term
“consciocus wrongdoing” requires conly that a defendant make
a conscious decision to go forward, in the face of a
direction not to from the regulatory body.

Because these were not innccent acts, the City will
request that pursuant to 18 Vv.S5.A. §130(5}), the Court
order the reimbursement of all City expenditures,
including reasonable attorney fees, costs of the Police
investigation, and costs of this action, by the
defendants.

Respectfully submitted,
McKEE, GIULIANI & CLEVELAND, P.C.

By:

GLENN C. HOWLAND, ESQ.

GCH:4a[8881-197]
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